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Opi ni on by Seeherman, Adm nistrative Trademark Judge:

Center for nmedical Surgical Hair Restoration P.C has
appeal ed fromthe Trademark Exam ning Attorney's final
refusal to register the mark LASER M CROGRAPH for "surgica

hair transplantation services."?!

Regi strati on has been
refused pursuant to Sections 2(e)(1) and 2(d) of the
Trademark Act, 15 U S. C. 881052(e) (1) and 1052(d), on the
grounds that applicant's mark is nmerely descriptive of its

identified services, and that it so resenbles the mark

1 Application Serial No. 74/606,674, filed Decenber 5, 1994,
and asserting a bona fide intention to use the mark in conmerce.
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M CROGRAFT, previously registered for hair transplantation
services,? that, if used in connection with applicant's
identified services, is likely to cause confusion or m stake
or to deceive.

The case has been fully briefed, but an oral hearing
was not request ed.

We turn first to the refusal that LASER M CROGRAPH i s
merely descriptive of surgical hair transplantation
services. Applicant contends that M CROGRAPH has no
rel ati onshi p what soever to applicant's services, citing the
follow ng definition of "m crograph" taken from Wbster's

Third New International Dictionary (Y8 1976):

1. an instrunment for executing mnute
witing or engraving;

2. a graphic reproduction of the inmage

of an object or part of an object forned

by a m croscope;

3. an instrunment for measuring mnute

movenents by the magnified record of

movenents of a di aphragm

The Exam ning Attorney, on the other hand, argues that

when the mark is viewed in the context of applicant's
services, it is nerely descriptive because it directly
describes the nethod or technique used in performng hair
transpl antation services. |In support of this position, the

Exam ning Attorney has submtted two abstracts taken from

t he MEDLI NE dat abase in the NEXIS system The first

2 Regi stration No. 1,137,700, issued July 8, 1980; Section
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abstract, which describes an article in the "Singapore
Medi cal Journal,"” (Aug. 1990), is quoted in full bel ow

Der mat ol ogi ¢ surgery is of increasing
interest to both dermatol ogi sts and

ot her nedical practitioners. It

i ncl udes procedure [sic] |ike biopsy,
exci sional surgery, |aser surgery,

el ectrosurgery, curettage surgery, nai
surgery, cryosurgery, mnigrafting,

scl erot herapy, collagen inplant, punch
grafting, Mh's m crographic surgery,
dermabrasi on and hair transplant. This
article highlights the inportant aspects
of the various procedures and sone of
the nore inportant practical points.

The second abstract, also quoted in full, refers to an
article in the "Journal of Dermatol ogy Surgery Oncol ogy,"
(Mar. 1990):

Representati ons of the anatom c surface
| ocation of cutaneous |esions and the
surgi cal procedures perforned on these

| esions can be transferred to the

medi cal charts using sinple anatom c
rubber stanps (ARS) of the body. The
technique is exenplified with synbols to
represent surgical excision, chem ca
face peel, dermabrasion, m crographic
surgery, and the harvesting of flaps and
grafts. ARS are also useful in

| i posuction surgery, punch grafts for
pitted facial scars, hair

transpl antation, sclerotherapy, |aser
surgery, and other cosnetic dernmatol ogic
procedures. ARS are particularly

val uabl e in m crographic surgery for
skin cancer because they hel p docunent
the depth and breadth of cancer invasion
and aid in the followup of recurrent
skin cancer, especially when defects are
reconstructed.

affidavit accepted.
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After carefully reviewing this evidence, we find that
the O fice has not net its burden of denonstrating that the
term LASER M CROGRAPH is nmerely descriptive of surgical hair
transpl antation services. Although the abstracts indicate
t hat dernmat ol ogi c surgery includes m crographic surgery and
that hair transplantation is one kind of cosnetic
dermat ol ogi ¢ procedure, there is nothing in these abstracts
whi ch show that m crographic surgery is used in hair
transplantation. On the contrary, both abstracts list hair
transplantation as a separate procedure from m crographic
surgery.

Thus, because M CROGRAPH has not been shown to descri be
services involved in surgical hair transplantation, we find
that LASER M CROGRAPH is not nerely descriptive of such
services, and reverse the refusal to register on this
gr ound.

This brings us to the refusal on the ground that LASER
M CROGRAPH for surgical hair transplantation surgery is
likely to cause confusion with M CROGRAFT for hair
transpl antation services. Applicant's identified services
are enconpassed within the registrant's hair transplantation
services, and the services nust therefore be considered
legally identical. As such, they nust be deened to be
offered in the same channels of trade to the sanme cl asses of

consuners.
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Turning to a consideration of the marks, we begin with
the principle that when marks woul d appear on virtually
i dentical goods or services, the degree of simlarity
necessary to support a conclusion of |ikely confusion
declines. Century 21 Real Estate Corp. v. Century Life of
America, 970 F.2d 874, 23 USPQ2d 1698, 1700 (Fed. Cr
1992). Applicant's mark contains the word M CROGRAPH, whi ch
is very simlar in appearance to M CROGRAFT, and is al nost
identical in pronunciation. Applicant's mark does, of
course, begin with the word LASER, which is totally absent
fromthe cited mark. However, because |asers are used in a
variety of medical and surgical procedures, consuners are
not as likely to regard this portion of applicant's mark as
a source-identifying feature. Thus, while we have conpared
the marks in their entireties, we believe it appropriate to
give nore weight to the word M CROGRAPH in applicant's mark
See In re National Data Corp., 753 F.2d 1056, 224 USPQ 749,
751 (Fed. Cir. 1985) ("In articulating reasons for reaching
a conclusion on the issue of |ikelihood of confusion, there
is nothing inproper in stating that, for rational reasons,
nore or | ess weight has been given to a particular feature
of a mark, provided the ultimate conclusion rests on a
consideration of the marks in their entireties.")

Appl i cant argues that the marks differ in connotation,

and that because of this difference confusion is not |ikely.
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Applicant bases this position on the dictionary definition
for "m crograph" recited above, and the definition, taken
fromthe sane dictionary, of "mcrograft” as "a conposite
pl ant produced by mi crografting," which is further defined
as "the operation of engrafting a weak plant (as a hybrid
enbryo) on a related but nore vigorous stock."

We are not persuaded by this argunent. W think that
the majority of consunmers of applicant's and the
registrant's services (presunably those nenbers of the
general public who have suffered hair [ oss) are not |ikely
to be aware of these definitions, and therefore will not
di stingui sh the marks based on these neani ngs. Moreover,
any differences in connotation are far outwei ghed by the
simlarities in appearance and pronunci ati on.

Applicant al so appears to argue that the registered
mark is weak, and entitled to a limted scope of protection.
Appl i cant bases this argunment on a dictionary definition of
"graft" which it has submtted with its appeal brief.?
Applicant cites specifically the definition "to join or to
fasten as if by grafting so as to bring about a close
union.” W also note an additional definition of graft:
"to inplant (living tissue) so as to form an organi c union

(as in a lesion) <were able to graft new skin over the badly

® Although this dictionary evidence was not properly made of

record prior to the filing of the appeal, as required by
Trademark Rule 2.142(d), the Board may take judicial notice of
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burned area of the arnmr <grafted a new piece of artery into
the ruptured portion of the old artery>."

These definitions show that M CROGRAFT is highly
suggestive of hair transplantation services. However, even
hi ghly suggestive marks are entitled to protection. Thus,
even though the registrant's mark may have a limted anbit
of protection, in this case we find that applicant's mark
LASER M CROGRAPH, when used on the legally identical
services, falls with the scope of protection to be accorded
the registrant's mark. In saying this, we are also m ndfu
of the well-established principle that, if there be doubt on
the issue of |ikelihood of confusion, it nmust be resol ved
agai nst the newconer or in favor of the prior user or
registrant. 1In re Pneumatiques, Caoutchouc Manufacture et
Pl asti ques Kl eber - Col onbes, 487 F.2d 918, 179 USPQ 729 ( CCPA
1973). In this case, the registrant obtained its
registration in 1980, based on a clainmed first use in 1978,
whil e applicant's application does not indicate that it has
yet begun to use its nmark.

Deci sion: The refusal on the ground of nere
descriptiveness is reversed; the refusal on the ground of

li keli hood of confusion is affirned.

E. J. Seeherman

dictionary definitions. See Marcal Paper MIIls, Inc. v.
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E. W Hanak

G D. Hohein
Adm ni strative Trademark Judges
Trademark Trial and Appeal Board

American Can Co., 212 USPQ 852 (TTAB 1981).



